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form, a bona fide holder will be protected. It is not to be sup- 
posed that a court, which has rigidly enforced the liability of a 
surety under circumstances involving the same principle in the 
case of an official bond, should hesitate in its application to a 
negotiable note. 

"We have held that where- the obligee accepts an instrument, 
perfect in form and execution, which comes to him from the 
person who should have possession of the instrument for the 
purpose of such delivery, that the obligee may accept it without 
further inquiry. The entire transaction, so far as the obligee 
is involved, is according to the ordinary and natural course. 
The surety, however, while he executes the instrument and 
places it in the usual channel for delivery, departs from the 
ordinary course of procedure by circumscribing the general 
authority by a condition unknown to the obligee. The con- 
dition is disregarded, a fraud is accomplished and he who has 
not scrupled to trust his principal with the semblance of a 
general authority to make the delivery, must stand the hazard 
he has incurred : The State ex ret. v. Pepper, 31 Ind., 70. See 
also Deardorff v. Forseman 5 Am. Law Reg., N. S. 539 ; S. 0. 
24 Ind. 481, where the rule was applied to a note negotiable 
under the statute. 

It appears by the complaint and answer that the note was 
endorsed in a blank form, and without alteration, erasure or 
interlineation, was filled up as a note negotiable by the law- 
merchant, and in that condition was, before due and in the 
ordinary course of business, for value transferred to the plaintiff. 
The act of the decedent enabled the maker to put the paper in 
this condition into the market, and the consequences must rest 
upon the estate. The demurrer was properly sustained. 

The judgment affirmed. 



LUELLEN ET AL. v. HARE.i 

This was an action by the appellee upon a promissory note 
in the following form : 
" Exchange for $1,000. Indianapolis, Ind., Jan. 22, 1866. 

" On or before the first day of May next we pay to the order of M. L. Hare, 

1 See preceding case, p. 605. 
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one thousand dollars, at the Indianapolis Branch Bank, for value received, 
without any relief whatever from valuation or appraisement laws of the State 
of Indiana. Augustus Weaver, 

Benjamin Luellen, 
William Hancock." 

Luellen and Hancock answered denying the execution of the 
instrument. The answer was sworn to. Weaver was defaulted. 
The jury found a general verdict for the appellee. They also 
returned special answers to interrogatories as follows : 

1. "Was the note sued on delivered to the defendant Weaver 
at his request, and for his accommodation, in the following 
form, to wit : 

" Exchange for $1,000. Kokomo, Ind., 186 . 

" Pay to the order of Dollars, at 

Value received, without any relief whatever from valuation 

or appraisement laws of the State of Indiana. 

To Benjamin Luellen, 

William Hancock." 

Answer — It was. 

2. Did the plaintiff fill up the blank referred. to in the first 
interrogatory in the form in which it now appears ? 

Answer — He did. 

3. Did the defendants, Luellen and Hancock, have any know- 
ledge of or consent to the filling up of said blank by plaintiff? 

Answer — They did not. 

The appellant moved for judgment on the special finding in 
disregard of the general verdict.. The motion was overruled 
and judgment entered for the appellee. 

The opinion of the court was delivered by 

Eat, J. — In Spider, Admr., v. James et. al., at this term (ante 
p. 605) we held that when one affixed his signature to a blank form, 
he prima facie authorized the instrument to be filled as such forms 
are usually completed. That if the form was that of a promis- 
sory note, it might be filled either as a note recognized by our 
statute or by the common law, there being no special indications 
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restricting it to either class, and that being so perfected, when 
in the hands of a bona fide holder, this prima facie presumption 
of authority could not be questioned. 

The issue here presented is the converse of the one there 
discussed. Can the party receiving such a blank form fill it up 
in a manner different from its tenor and legal effect ? 

Here the form was a bill of exchange, signed by the appel- 
lants as drawers and requesting the person to whom it should 
be addressed to pay to the order of $ , at -> — . 

This authorized the holder to fill the blank address, the date, 
amount and the place where payable. The intent of the drawers 
was to assume a liability secondary to the party who should 
become the acceptor. As the form was filled, it imposed a pri- 
mary liability upon the appellants, and one clearly not contem- 
plated when they executed the instrument. There can be no 
question that the writing of words calculated to change the 
legal effect of other words already written, is to all intent as 
fully an alteration of the instrument, as an erasure and substi- 
tution would be. Such alteration, of course, discharges the 
surety or maker where, as in this case, it is done without his 
consent, and the paper remains in the hands of the party 
chargeable with the alteration. 

Judgment reversed and cause remanded, with directions to 
the court below to enter judgment for the appellants. 



I. The decision of the Court of 
King's Bench, in Russell v. Lang- 
staffe, Doug., 514, is still the law of 
England, and has been affirmed in 
every state in this country in which 
the question has been passed upon. 
The general doctrine is, that if A. 
signs his name as maker or endorser 
upon a blank bill, check, or note, and 
delivers the same to B., he authorizes 
B. to complete the instrument; and a 
bona fide holder, for value and with- 
out notice, may recover from A. on 
the same, even although in complet- 



ing it B. has exceeded his authority, 
and bound his principal in a manner 
consistently with its tenor, but not 
contemplated, or even expressly pro- 
hibited, by him. 

As in the act of delivery he has con- 
stituted B. his agent to control the 
paper, a stranger may properly as- 
sume that B. is authorized to issue it, 
from the sufficient fact of his having 
it within his control ; and, inasmuch 
as by the commercial law such a doc- 
ument is of the nature of a letter of 
credit, without reserve, to all the 
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world, if the stranger takes it for 
value, and without notice of the re- 
striction upon B.'s authority, it is as 
if he took it direct from A. in the 
course of commerce ; the burden of 
successfully impeaching it rests upon 
the latter, and in a suit thereon he 
cannot deny that it is his merely be- 
cause it is not exactly what he pri- 
vately intended it to be. The law can 
presume no other intent than such as is 
clearly deducible from the transaction 
in the aspect in which it is presented 
to the public, and the apparent autho- 
rity is regarded as the real authority, 
no matter what is their actual differ- 
ence. In supporting a defence A. 
must necessarily admit his signature as 
his deed, and as he is thereby estopped 
from averring that the instrument as 
proffered was not complete when he 
executed it, so he cannot, of course, 
allege a material alteration in the 
paper after it was made, and he is ac- 
cordingly without ground to stand 
upon : Violelt v. Patton, 5 Cr., 142. 
But waiving for a moment the prin- 
ciple of estoppel which confronts him 
at the outset, and assuming his case 
not to be one of the exceptional class, 
hereafter noted, in which the liability 
is incurred by negligence in not effec- 
tually preventing or stopping the cir- 
culation of a bill, it will be seen that, 
besides the signature, he must also 
admit his intent to issue paper, and 
the delegation of authority to perfect 
that intent. If then, going thus 
far, he denies that his agent has car- 
ried out his intent in manner and 
form as instructed, he should show 
that the special mode prescribed by 
him was as public as the authority 
given, or, at all events, he should 
bring the former home to the notice 
of the purchaser, to sustain a valid 
defence as against him. Otherwise he 



may raise an issue between himself 
and his agent as to whether there was 
or was not such restriction (which the 
latter may deny), but the presumption 
of a general authority which he has 
himself created, and which in its legal 
operation has been in no manner qual- 
ified, will not be rebutted by the de- 
cision of the issue, one way or the 
other. And this, because, under the 
circumstances, the law will not permit 
a principal to defend on the ground 
that, although publicly he authorized 
his agent to act for him in a general 
way, privately he did not, but limited 
his authority. 

II. It has been recently suggested, 
that perhaps the obligation created by 
blank makings and indorsements de- 
pends .on the principles of estoppel, 
and not on any peculiarity of nego- 
tiable paper, and the force of the sug- 
gestion will be seen in the foregoing 
remarks ; but probably the principles 
applicable are referable to the law of 
agency, which seems to offer the firmer 
ground for them The doctrine of 
general jurisprudence, that where one 
of two innocent parties must suffer, 
he should bear the loss whose act has 
caused the injury, has also been gene- 
rally relied upon in the cases, and in 
some of them has ruled the decision : 
Ingham v. Primrose, 1 C. B., 82 ; S. ft, 
28 L. J. C. P., 295. 

III. The paper at delivery may be 
entirely blank above the signature, 
or in the form of an ordinary printed 
bill or note, with the material parts 
in blank, and the spaces may be filled 
in with any date, time of payment, 
amount, place of payment, or payee, 
provided this be done consistently 
with the legal import or tenor of the 
form signed or endorsed : Orrich v. 
Colston, 1 Grrat., 189 ; Putnam v. Sul- 
livan, 4 Mass., 45 ; Bank v. Schuyler, 
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and Mitchell v. Culver, 7 Cow., 337 ; 
Douglas v. Scott, 8 Leigh, 43 ; Fuller- 
ton v. Sturges, 4 Ohio, N. S., 529; 
Johnson v. Blasdale, 1 S. & M., 11 ; 
Bank v. Curry, 2 Dana,- 143 ; Hunt- 
ingdon et al. v. The Bank, 3 Alab., 
186; Violett v. Patton, 5 Cr., 142; 
Holland v. Hatch, 15 Ohio N. S., 464 ; 
Torr-y v. Fisk, 10 S. & M., 590 ; Nor- 
wich Bank v. Hyde, 13 Conn., 279 ; 
Robertson v. Smith, 18 Alab., 220; 
.Mb<% v. Threlketd, 13 Geo., 155; 
Jws v. The Bank, 2 Allen, 236 ; Col- 
lis v. Emmett, 1 H. Bl., 313 ; Smith v. 
Mangay, 1 M. & S., 86 ; Cruchley v. 
Clarence, 2 M. & S., 90 ; Montague v. 
P«r£ins, 22 E. C. L. E., 516 ; Schultz 
v. Astley, 2 Scott, 815 ; .Awcfe v. Dix- 
on, 6 Excheq., 869 ; 1 Bell's Comms, 
Laws of Scotland, 390 ; Visher v. Web- 
ster, 8 Cal., 112; Mc Arthur v. Mo 
Leod,S Jones' Law, 475. 

IV. An instrument with an incon- 
sistency or irregularity patent upon 
its face should put a "purchaser on his 
guard, and if he chooses to take the 
risk implied, in the course of business, 
and for value, he cannot claim the pro- 
tection afforded him who holds a note 
with no apparent defect: Crosby v. 
Grant, 36 N. H., 273; Goodman v. 
Symonds, 20 How., 343; York Ins. 
Co. v. Brooks, 3 Am. Law Beg., N. 
8., 402 ; Mehaiwe Bank v. Douglas, 31 
Conn., 170. If, therefore, the agent 
fills in the blank, in such a manner 
as to create a questionable appear- 
ance, one should make inquiry ere 
he rely upon it. Such would be the 
case of a bill drawn in England for 
an amount larger than that covered 
by the stamp ; for there, as the stamp 
is in the paper, the irregularity would 
be patent; although in America, 
where the stamps are attached, the 
illustration would not be complete, 
and the decision would probably be the 



other way : Byles on Bills, 5 Amer. 
Edit., 282, 307— such would have been 
the principle upon which an innocent 
holder for value, would have been 
defeated in Luellen v. Hare, if de- 
feated at all ; and such was the ground 
of the judgment in Awde v. Dixon, 6 
Excheq., 869. In that case the de- 
fendant agreed to join his brother in 
making a promissory note for the ac- 
commodation of the latter, provided 
one B would also join ; and he signed 
the instrument thus, " — Decern., 1848, 
"On demand we do hereby jointly 
" and severally promise to pay to 

" Mr. — , or order, 100/. as wit- 

" ness our hands William 

" Dixon." Such a document, being a 
joint and several engagement executed 
by one party, was certainly incomplete; 
and it was on this ground that Parke, 
B., distinguished the case, and the 
court held that the defendant should 
have judgment.. On the other hand, 
although in Merriam v. Rockwood, 47 
N. H., 81, the arrangement between 
the principal and agent was of a simi- 
lar character, inasmuch as there was 
nothing to put the plaintiff upon his 
guard, it was "held that he might re- 
cover. There a surety signed a nego- 
tiable note and delivered it to the 
person he intended to accommodate, 
upon condition that it should not be 
delivered to the payee or negotiated 
elsewhere, until some other person 
should also sign it as surety ; but, 
inasmuch as there was nothing on the 
face of the paper indicating that any 
other was expected to become a party 
thereto, and no fact was brought to 
the knowledge of the payee, calculated 
to suggest inquiry, the defence could 
not avail : The Bank v. Goss, 31 Vt., 
315 ; Pickering v. Burk, 15 East, 38 ; 
Dixon v. Dixon, 3 Vt., 450 ; Haskins 
v. Lombard, 16 Maine, 140 ; Smith 
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v. Moberly, 10 B. Monr., 266 ; Dear- 
doff v. Foresman, 5 Am. Law Reg., 
N. S., 539 ; S. C, 24 Ind., 481. 

V. The authority implied from the 
making of a blank instrument for ac- 
commodation, being merely in the 
nature of a naked power not coupled 
with an interest (Smith's Execs, v. 
Wychoff, 3 Sandf., Ch., 77), is revoca- 
ble as long as delivery is not techni- 
cally perfect, and the principal retains 
the control of the instrument, either 
in his own or in his agent's hands. 
Thus, if he signs a bill in blank, and 
it is stolen from him, the hetter opinion 
is, that unless negligence be shown, 
he will not be liable to any subse- 
quent holder for value, without notice 
of the theft, for here there is no de- 
livery ; although there are some dicta 
the other way : Montague v. Perkins, 
22 L. J. C. P., 189 ; Ingham v. Prim- 
rose, 28 L. J. C. P., 295 ; Byles on Bills, 
187, Eng. Edit, of 1870. If, again, he 
actually delivers the note to his agent, 
he may subsequently withdraw it, 
provided there is still the naked power 
between them, not made anything 
more by the creation of a considera- 
tion, meritorious or valuable. Such 
an instance of a mere bailment is 
rare. But until a note, though com- 
plete, is issued, it " has no legal 
vitality or existence:" (Asst. V. C, 3 
Sandf., Ch. 77): Marvin v. McCul- 
lum, 20 Johns., 288. At that moment, 
however, rights of others have vested, 
and there is no power of revocation, 
even as between the principal and his 
agent; in a contest between whom 
the former is bound by his contract, 
whatever it be, if legal, although, as 
in Luetlen v. Hare, he cannot be held 
to anything more. But if there is no 
revocation, the authority of the agent 
continues up to the time of the issue 
of the note by him ; and, as the exer- 



cise of that authority rests in his dis- 
cretion, he may, whilst still control- 
ling the paper, revoke one filling up, 
and make another. This would not 
be the case of an alteration after 
making, which, if material, would 
avoid the note: Douglas v. Scott, 8 
Leigh, 43; Downes v. Richardson, 5 
B. & Aid., 674; Abraham v. Skinner, 

12 Ad. k E., 763 ; Pamore v. North, 

13 East, 517; Cox v. Troy, 5 B. & 
Aid., 474. Pothier, Traite du Con- 
trat De Change, d. 44, P. 1, Ch. 3, S. 3. 

VI. And finally, as the delegated 
power may be thus revoked by the 
grantor as long as it remains merely 
a naked power, and the note is not 
legally delivered, so it is revoked by 
his death ; and, if the paper has not 
been started on its course by that 
event, the agent's authority is gone, 
and the estate of the decedent cannot 
be held responsible on its subsequent 
issue. And this is the law, whether 
the bona fide purchaser for value has 
notice of the death or not : Smith's 
Execs v. Wyckoff, 3 Sandf., Ch., 77 ; 
Michigan Ins. Co. v. Leavenworth, 30 
Vt, 12. 

VII. But such a revocation, if un- 
dertaken by the principal himself, 
must be effectual; and, accordingly, 
if, through any negligence of his own, 
a note which after issue he intended 
to cancel, or before issue to retain, be 
not retained or destroyed, but subse- 
quently comes into the hands of a 
bona fide holder for value, he will be 
liable. This would be the case if he 
was to crumple the paper into a ball 
and throw it into a waste basket, from 
which it was taken entire, but with- 
out his knowledge, by a clerk, and put 
into circulation : See the case of Ing- 
ham v. Primrose, 7 C. B., 82, where a 
bill was ineffectually torn in two pieces. 
In this connection a man might deny 



LUELLEN v. HARE. 



617 



his intent to issue a note (vide ante), 
and set up that he had revoked his 
agent's authority, hut he could not 
thus meet the new liability which he 
has incurred by his own negligence 
independently of any prior circum- 
stances. 

VIII. In Indiana the statute of 
Anne is not in force, and a legislative 
enactment has placed promissory notes 
on the same footing with inland bills 
of exchange by the law merchant, if 
payable at a chartered bank within the 
state : Eev. Stat., 1838, 1 Blackf., 14, 
81. Hence the remark in Spitler v. 
James, that "it was proper to complete 
the note and render it negotiable by 
the law merchant, to make it payable 
at a bank." In that case, accordingly, 
the defendant was held bound by an 
act which made the paper negotiable 
contrary to his express instructions, 
and so materially affected his liability. 
This was fully warranted by the au- 
thorities. It rested with the agent to 
fill up the paper according to the com- 
mon law, or to. the statute of his state, 
as it did in Orrick v. Colston, 1 Qrat., 
189, in Virginia, where the statute of 
Anne likewise was not in force, and 
the word '■ assigns" was used. 

IX. If a holder for value is to be 
affected by notice, it must be such as 
has been indicated as upon the face of 
the instrument itself, or a notice of 
the limitation of the authority of the 
agent, so as to render the holder, in 
the event of a breach of that authori- 
ty, a party thereto, when, of course, 
he could no more profit by the wrong 
done than could the agent himself: 
Sill v. Sweetzer, 5 N. H.. 168 ; Sank 
v. Phidips, 17 Mo., 29. Without such 
notice as this a stranger to the prin- 
cipal may fill up the instrument under 
the direction, express or implied, of 
the agent, and subsequently recover 
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on it: Byles, Eng. edit., 1870, 187. 
This, when legally done, he would not 
do as agent of the agent, but by vir- 
tue of the authority inherent in the 
delivery to him of the principal's let- 
ter of credit, or engagement, which 
delivery, in the absence of fraud, the 
latter would be estopped from deny- 
ing as his own. And it is clear that 
a bona fide endorsee cannot be defeat- 
ed merely because he knew that the 
paper when endorsed by the defend- 
ant was in blank : Mitchell v. Culver, 
7 Cow., 336 ; Fullerton v. Sturges, 4 
Ohio, N. S., 529 ; Huntington et al. v. 
The Bank, 3 Ala., 186 ; Schultz V. 
Astley, 2 Scott, 815. And it seems 
that if an agent in filling up a blank 
note exceeds his authority, and a 
third person receives the note with a 
■knowledge that the authority was 
limited and has been transcended, the 
note will not be void in toto, but only 
for the excess beyond the sum which 
was authorized. It is not the case of a 
forgery, but of a breach of trust : John- 
son v. Blasdale, 1 S. & M., 11 ; Torry 
v. Fisk, 10 S. & M., 590 ; 1 Cromp. & 
Jerv. Excheq., 316; Goss v. White- 
head, 33 Mississippi, 213. 

X. It will be borne in mind that 
the doctrine discussed relates to the 
making of bills or notes, and not to 
their alteration after they are made 
(as to which latter point, vide Good- 
man v. Eastman, 4 N. H., 455 ; Wor- 
rall v. Gheen, 39 Penna. St. R., 388 ; 
Wood v. Steele, 6 Wall., 80), and that 
there is a difference in law between 
what is technically known as an en- 
dorsement in blank, and the signing 
or endorsing of blank notes or bills, 
and although in the former instance 
a contract may, in some of the states, 
he written over the name, the legal 
principles applicable are not pertinent 
to the present inquiry. W. W. W. 



